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EXECUTIVE POVER.
Of llrnjntiiln It. C'iirli, of llotnn,
.fin., I . t r .luilge f Supreme
Court of the I'nitetl Male.

TREFACE.
EXTRACT FROM Fit ES 1 1 EXT LINCOLN'S

rKOCI.AMATIOX tK SKIT. 22, li2.
"Tluit on the fiat day of January, in the

year of ot.r Iord one thousand eiht hundred
and sixty three, all poisons hell as slaves
within any State, or designated 1'trt of a
State, the people whereof shall then be in re-

bellion against the United States, shall Ik;

then, then eiorward, and forever free; and
the Executive Government of the United
Suites, including the military and naval au-

thority thereof, will recognize and maintain
the freedom of such persons, and will do no
art or acts to suppress such er.-on- or any of
them, iu any etloita they may make for their
actual freedom.

'That the Executive will, on the first day
ot January aforesaid, by proAmiation, desig-
nate the Slates, ami parti ot States, if any, in
which the jeople thereof respectively shall
then be in rebellion aaini t the United State-- ;

and the fa t that any State, or the p onle
thereof, shall on that day s iu pood faith
repre.entetl in the Conre.: of the United
States, by members chosen thereto at elec-

tions where a majority of the qualified voters
of such State s'iall liave p irtieipated, shall, in
the ihst'tpv of strong count-jrvaili- n testi-mon- y,

le d eon-Iu-i- evidence tliat
such State, and the ieoph thereof, me not
then iu rebellion aain.--t the Uuit-- States."

-- Understand, 1 raise no objection against it !

on, le-- al or conMitutional grounds; for, a,
mnnnder-iiwhic- f of the annv a.l navv in I

time of war, I yuptjose I have a right to take
anv measure whieh mav best sulnlue the ene--'

my." VrsiVfNf Uncoin to the Chicago Dtle--

l'ROCI.AMATIO!f OF SKPT. 21, 1M2.
i

" hereas, it lias Income necessary to call ;

-
into service not only yo unteers. but a so p.r--,
tions ot the munia ot the Mates by draft, in j

onler to suppress ti.e insurrection existing m
theLnited Mates, and ,bImal are

jn-rson-

s

not adetpiat. lv restrained bv ordinary
processi'sol I iw tioui hindenng this measure,
ami i.tm giving aniana comioix m ya.ious
ways to the insurrection. .No-- , thereto e, be ,

it ordered !

"First, That during the existing insurrec
tion, and as a necessary mcau.e tor suppres--

ng the Mue, all reUls .and nsunnts, their
a d.'i-- s and abators, within the L nitc.l Mates,
and all jx rsons d.s;-o-

u raging volunteer enlM- -.

ments, resting ma.tia ttratts, or gumy or an t

tlsloyal praeiue.allordingail and comfort to;
the rr-- .iun the authority of the LmteiJ
States, sliall Ih- - miIj Tt to mvtud law, and
liable to trial and pums.uacnt by court mar- -'

liai or nuiitar comnussion. ;

-- .vW, That the writ of Aaftw corpus is ;

suspondetl in resps,t to all rsoa arrested,
or who are now. or hervatter lurin the re--
lclbon , shall... Ik, imprisoned in anv fort, camp,
arsenal, tnihtiry prison, or other. .

place ot con--
finement br anr mditarr autnontv, or bv the. .;.
scntenco of anv court martial or military

. .

-- In witness Avhereof, I have Her, unto sc
my hand, and caused the seal of the Lmted
State to be atuxed.

"Done at tho city of A ashing, this
21th dav of September, in the vear

( ) of our Lonl one t!iouand eight
hundred and sixty-tw- o, and of the
independence of the Uuited States
tho eigetv-seient- h.

j

ABUAIIAM LINCOLN. j

"By the President:
Wm. II. Skw aud, Se.'y of State."

j

!

osdcrh or the cri:t ART OF WAR, TRO- -
mi 10ATED si rr. 2,:h, lsG2. j

"Iirt. There snail be a Provost Marshal
General of the War Department, whc
healquarters will Uj at Wanhüigton, and wi.o
wiU have the immediate sujK-nisio- control
and managtme nt of the toips.

"Sscotut. That there will be appjented in
each State one or more special Proo t Ma:- -
Lais, as nevt ny may requie, who will re--

port and iu.tuKi.oti. and order, ,cm
the Proust Marshal (.er.eral of the War De- -i

.V"2W. It w,P U the duty of the social ;

DA 1 Li
volumi: X.

provost Marshal to arrest all deserters,
whether regubrs, vol un teer, or militia, anl
Mnd them to the nearest miiitarv commander
or military post, where thev can be cam! for
ami sent to their ie-tti- regiments; tc ar--
n.st Upoathc warrant of the Judge Advocate,
all disloyal persons ubj ct to arrest under the
orders of the War Di'iarna.iit; to inquire
in'.o and report treasonable practices, seize
stolen or embezzlcel pro(erty of the Covet n--
meat, detect -- pies of the en. my, and peifo.ui
such other

.
duties a mav to enjoined ujron

t!jcm Ue War t, and rcqort all
.1 . . . I' I -- . .1 .. 1 .ineir proeecuings promptly iu iue iiuiwi
3marshal General.

"Fourth. To enable special Provost Mar-

shals to discliarge their duties efficiently, they
are authorized to call uu any available uih- -

arv fnrt-i- ' uilliin their rvtective districts, or
eLe to employ the of citizeus, ton- -
table, hlu rilTs, or o!ice officer?, to far a

tv lx rpMv.irv iimltr nr-- rprriil.it irant fl

uur ie pn-senw-
u i mc a iuwj jdisiuti

General of the Aar Deiwirlmctit. with tin;
ar.nroval of the Secretary of War.

! A. Xeee.Harv fXDen' incurred in tliis

"nice "HI Ulis certifiedrai.l on duplicate
. . . .

by l he iecial rrovost Iarbhals, plating tune
arHi nitutv of service, ater examination and... . .

n nil ?tii:il trnvi-lin'- r i'iru'TiiC4. ;ilitl ?

will le refunded on bills certified under oath
an! approved bv the rrovo:t Marshal (jene rah

"Seventh. Ail appoiiitnieiiU in this service
w , jiUljjWt to be reioked at the pleasure
of the Secretary of War.

"Eighth. All onlers heretofore issued by
iL.. n' . r. : ..4tnie liar iep.iruuv'iii, eoireinii iui; o.nj
up)n oti;er oüieers to act a- - 1 ioo-,- t Mar.-hal-s,

except those whoreeeivt-- special commissions
from t!e War Department, are hereby revoked.

'IJy order of the Secretary of War,
L. Tiiomam, Adjutant General."

KXKCUTIVK rOWKIl.
No citizen can be insensible to the vast im-

portance of the late ptoc Lima ions and orders
of the President of the United States. Great
differences of opinion already exist concern
ing tlietu. lint wliatever tlio.se utlerenres ot
opinion mav lie, upon one point all uutrtaree.
Tiiev are assertions of transcendent executive
jower.

There, is ro'hin; in the character or con-

duct of the chief mvi-strate- , tliei e is nothing
in his present jnisirion in connection with
the?e proclamations, and there is nothing in
t!ie slate of tlie count which hou!d prevent
a candid and dispassionate discussion either
of their practical tendencies, or of the source
of power I10111 whence ihvy ar' uppo.--- ! to
spring.

The I'resiih-nf- , on all oecns'ons, has mani-
fested the stionjrest tlesiie to act cautiou.dv,
wisely, and for the best interests of the coun- -

ay

try. What is tonunotilv called his proclama-
tion of emancipation, is, from its terms antl
from the nature ol the case, only a declara-
tion of wliat, at its ilatc, he believed might
prove exjttdient, within yet undefined terri-
torial limits, three months hence, thirtv lavs
after the meeting; of next Congress, antl within
terrilory not at present suhjeit even to our
military control. Of ourse ?uch an executive
declaration as to his future intentions, muat be
understood by the people to be liable to be
mollified by events, as well as subjict to such
changes of views, respecting the extent of its
own turners, as a more mature, and po-sibl-

y a
more enlightened consideration may produce.

In April, lSo'l, the IVe.-ide- nt issued his
pn lair.ation, tleclaring he would treat as
pirates all perons who should cruise, under
the authority of ti e so-call- ed Confederate
States, against the commerce of the United
StAjCS.

But subsequent events indu.ed him, with
general acquiescence, to cxcliange ttcm as
prisoners of war. Not from any fickleness of
purjose, but lieeau.-e- ? the interests of the
country imperatively tlemanded tliistlepartuie
from his proposed course of action.

In like manner, it is not to be doubted by
any one who esteems the President i onestly
desitous to do his duty to the country, under
the best lights j"0"sib'.e. that when the time tor
bis action on his recent proclamations and
Older fliall arrive, it will be in conformity i

wi'li hin own wishes, that he should have !

those lights which are best elicited in this
country by tenqierate and well-consider- ed

public discussion ; iliscussion, not onlv of tlie
practical consequences of the proposed nu-as--

ures, but otV his own ,,w,,,uuua power to j

decree and execute them,
toast.tuC.on has made it incumbent on !

the President to retommchd to Congress such j

measures as he shall deem necc sary and ex-- :
pedieiit. Al. hough Congress will liave been i

in session nearlv thirty tlis before anv exec-- ;
utive action is proposed to be taken on thisj
sulyeet of emaiicijaMon, it can hardly be sup
imvki tl U Iii iitrt limitiiMi u:u i i I iri l.o I r.

f. .....iv; tl...t si.lil ;.. i.,fi ' it i i l'uuii' imiiiioii i' iiiv ua tjiitt an iiai

a i j a a tv ava ataaax.. a v a m aiivaiv v ii j
ifKll 0P .honl.l tail to exe-vis- e their best I

ju.i:,m,.n,s a!r(,nl their U-s- t counsels iqon i

whit so tleeplv concerns themselves.
uur ptjono auiiits are in a cotiuuion to ren- -

dvr un U1-m-

lt

v llo. on1v ; t!lo puljt;,. toaiu.;ls
of lJie lMj. a,-

-
tjc k thn!

tr t!u, fktA im.wrtan,v. tlC V,K

j(k.nl nmst ,nu. ,Hi.n awart when ,;e j,, i

av k in .Kvum mi t nu n. i.--v ji iiiiu v.
5ettlt.a aI:,, lV0rt t nen;,.tic IH,,miar 5enii.nent

u, ,1oilb:etl XVl. jll!S,,v M;.0,(.
t, t oxCl.ut;vc avt:oa ,ia, fju p.tponed,
auKtu other leasons, lor the vcrv purpose ot
aliowin: time tor sa:!ii dise-uss.oii- .

Anu, in rolci ence to thei last pro.Iamation,
and the ordersi ot the Secretary ot i- -

ar. ir.- - .

r .
teuucti 10 carry it into practical effect, though
their otx-ratio- n is lmim d.ate, o lar as their

declarations can naic them so. thev i

,u.e rot vet Leen pra,ticallv to
an extent, or in saeli a wavas no: to allow it
ln i. ..1 ,1,,. ,i... ' . , ,

1
they rest are open for examination

However this mav be, these are subjects in
which tho people have vast concern. It is!
their right, it is their dt:t to tl .emsclves and
their posterity, to exauiino and to consider
and to decide upon them: and no citizen is'
faithful to his great trust if he fail to do so,
accotalin to the best lights he ha, or can cb--

.tain. And if. finally, sach examination and
cons'd,.ration s!,dl end iu diversity of opinion, I

jt KUM U. a,wp!t.(, M jat,y .1,, f0 i

th i.uestious tin mselves. or to the men who;
have made them.

It ha been attempted by some paiti-n- n

joum dsto raise thecn of "elisWal: v" again ,t
auv o.i0 wno sliould tiuestion th'ex executiee
acl.

pj!4t the people ot the Unitexl States know
that lovalty is not subserviency to a man, or
to a pa'rty, or to the opinions of newspat ers;
but that it is a honest and wise devotion to
,f,e Mf-- and welfare of our countiv, and to j

the prut principle which our constitution of j

t!lö ric,:,u.nt linv rorhaps regard as having !

mw llnur of tlu; J lr;t J)f J ConstitutiotP,
ht. niakt.s know , t,K. le of u. UuiuM,
Sutcs w ,utare cXmitive aci;on;!
Ct.rta:ll1v not exp-cti- ng or desiring that thev
i4M., ;flIi:,' .., 7 ,,,.,

tht., nri. k,,,..,:,,.,, tV, nothin. .vmmlnn..
towa!j, liai,iniitv u, their uljectJ could

:

u, attaim.(l? araol r xw lH-0pl- save ihrotl-- ll '

tWIr I;ublic Jilo,,. And as his desire u. .

nf : ,,.,..1,,,, :!, 1.., ...1 W

1 n
IA1

INDIANAPOLIS. IND., THÜRS DAT MORNING,

government embodies by wlnh ali ne that
nafety and weltare can le secured. And,
when tho-- c principles are put in jeorwudy, i

every true loval man must uiteqn . a.t oid--!
ing to his ability, or be an unüitülul cilizt u. !

This is not a Government of men. It is a
Goernmeut of laws. And the laws arc re--
tiuirel bv the jeople to be inconloanity wi;h
their will, declared by the Constitution. Our
loyalty i due to that will. Our obedif ti'-- e 'u
due to those laws; and he who would induce
submission to other laws, springing from
eourct-- s of power not originating in the peo-

ple, but in casual events, and in the mere
w ill of the occupants of places of owcr, does
not exhort us to lovaltv, but to a desertion of
our trust.

Tlat they wLoüc principle he questions
hate the conduct of public affairs; that the
times are moat critical; that public unanimity
m hi-dil- necessary; while these facta afford

T a 0

sutlicicnt reasons to restrain all Opposition
tijH-j- anv jersonal or party grounds, ihey can
atibrl no good reason hardly a plausible
apology for failuie to opnjse usurpation of
j tower, which, if acquiesced in and established,
uu t b' fatal to a f ee Government.

The war in which vre are. engaged is a jut
and necessary war. It must be prosctuied
with the whole force of this Go eminent till
the military power of the South is broken,
and they submit themselves to their duty to
obev, and our riiiht to have oboved, tho Con- -
stitution of the United States, as "the su--
pn mo law of the land." But with what
sense of right can we sultdue them by anus
to obey the Constitution as the supreme law
of their part of the land, if we have ceased
to obey it, or tailed to preserve it, as the m- -

preme law of our part of the. land ?
I am a member of no political part' v. Du- -

ties, inconsistent, in my opinion, with tlie
preservation of any attachments to political
party, caused me to withdraw from all such
connections, many years ago, and they have
neterlieeii resumed. I have no occasion to
listen to the exhorta'ions, now so frequent, to
divest myself of party tics, and disrcganl
party oljects, and act for my countty. I
have no'.hin but niv country for which to a'-'-t,

in any p ibhc affair; and solely because I have
that yet remaining, and know not but it may
be jMvssible, f.oui my studies and rellections,
to ay something to my countrymen which
may aid them to form right conclusions in
these dark and dangerous times, I now, re-

luctantly, address them.
1 do uoi propose to discuss the question

whether the first of thcoe. proclamations of
the President, if definitively adopted, can
hae any practi al tied on the unhappy race
of persona to whom it refers: nor what its
practha! coa-cqiicnc- es would be, upon them
and iqton the white, population of the United
States, if it should hike i licet: nor lh:ough
what sc, lies of bloodshed, and wo:'" than
bloodshed, it may be, we should advance to
those final conditions; nor even the lawfulness,
in any Christian or civilized sense, of the use
of suh means to attain (uoj end.

If the entire social condition of nine mil-
lions of jvcople has, in the providence of God,
been allowed to tlejiend upon the executive
decree of one m.in, it will In; the inot t- -

jiendous fact which the hiV.ory of the ra;e
has exhibited. But, for mvselt, I do not et
perceive that this vast responsibility is placed
ujioii the President of the United States. I
do not yet see that it depends upon Ins exee-uti- e

tlecree, whether a servile w ir shall be
invoked to help twenty millions of the white
ra.-- o to a:erc the righttul authority of the
Constitution and 1 iws of tliolr country, over
those who refus- -' to obey them. Hut j do see
thnt this proclamation imerts the potctr of the
Fxccutict; to mnkn auch a thcrec.

I elo not yet perceive how it is that my
neighbors and myself, residing remote from
arm:t-- 5 and their operations, and where all the
laws of the land may be enforced by consti-stitutiot- nil

means, should be subjected to the
jtossibility of military arrest and imprisonment,
and trial U-tbr- e a mil.tiry commission, and

at its discretion lor offencesttunishmcut
law; a possibility to be convertctl

into a fa.--t at the mere will of the President,
or of MOine subordinate ol'icer.clotheil bv him
with this power. Jlut Jib pcrccire thai thi
txt cuticc jiowtr t. averted.

I am quite aware, tint in times of great
public danger, imex pec teel jtcrils, which the
iegiM.itive power hae failed to provide
against, may imteratively demand instant and
vigettous execulive action, passing In yond the
limits of the laws; and that, when the execu-
tive has assumed the high responsibility of
such a necessary exercise of mere power, he
may ju lly look for indemnity to tint depart-
ment of tlie Government whieh alone has tlie
rightful authority to grant it; an indemnity
which should bo always sought and aeconled
upon th c,'taust adinis.oti vf Uijal tcronq,
finding its excuse in the exceptional case
w hich undo that wrong absolutely necessary
tor the public safety.

But I find no resemblance between such
exceptional cases and the substance of these
proclamations and these orders. Thev do not
relate to exceptional cases they establish a
system. The-- y elo not relate to some in-ta- nt

emergency they cover au indefinite future.
They elo not seek for excuses ihey assort
powers and rights. They are general rules
oi aetioa, applicable to the entire country,
anel to every person iu it; or to great tracts of
country, and to the social condition of their
people; and they are to be applied whenever
ami wherever and to whomsoever the Presi-
dent, or any subordinate oiiicer whom he may
employ, may choose to apply them.

Certainly these tilings are worthy of the
most deliberate and searching examination.

Let us, then, analyze these proclamations
and orders of the President; let us compre-
hend the nature and extent of the lowers
they a5U:nc. Above all, let us examine that

itortentous
c'oad of tho military jwwer of the
w hich is supj oeil to have over-

come us an l tho civil liberties of the country,
pursuant to the will of the people, ordained
in the. Constitution because ice are in a stale of
car.

And first, let us understand the nature and
operation of the rroclainition of emancipa-
tion, as it is termed; then let us see the char-
acter ?nd scope of the. other pioclamation,
ami the orders of the Secretary of War, de-

signed to give it practical effect, and laving
dune so, let us examine the asserted source of
these powers.

The proclamation of emancipation, if taken
to mean wha: in terms it asserts, is an execu
tive decree, that oa the first lav of Januai
next, all persons held as flaws, within
States or part of States as shall then be des-
ignated, siull cease to be Lawfully held to ser-vk- c,

aad may, by their own efforts, and with
the aid of the military power of the United
States, indicate their lawful right to their
personal freedom.

The je rons who are the mbjects cf this
proclamation are held to service by the law?
of the respective States in which they reside,
t meted by State authority, as clear a:ul

under our system ofgovernment,
as any law fiawd by any S'ate 0:1 any subject.

This proclamation, then, by an executive
dpcTee, proposes to repeal and annul ralid
S ate laws which resiulate the domestic rela-
tions of their people. Such i the mole of
operation of the ilocrcc.

The next obaervable eliara teritic that

n a r n

th's executive decne holds out this proposed '

re al ot Mat wwi a a threatened jna!ty
fo the ton inuauce of a governing majority
of the people of each State, or a part of a
Stite, in retliion against t'ic United States.
So that the Presidert henbv ast;mes to him- -
seh'tlie jower to denounce it as a punishment
agiinst the en.iie pecple of a State, that the
valul laws 0. that State w.ncli ivuulate tie:
domestic condition of its iuhabi'ants, hall be-- I

come null and void, a: a certain future date, j

by rva-o- n ot the criminal conduct of a gov- - j

ruing majority of its jteople. I

This penalty, however, it should be ob--
served, is not to be inflicted on those persou !

who have been guilty of treason. Theftee-- !
doui of their slaves was ahvady provided for !

by the act of Congress, recited in a subse- - i

quent part of the proclamation. It is nor,!
therefore, as a punishment of guilty juTsons, j

that the conimander-in-ihi- ef decrees the free-- I

dom of the slaves. It is ujn the slaves of
loyal persons, or from ihoe who, from their
tenderyears,orothc rdisjb lity .cannot be either
disloyal or otherwise, that the proclamation
is to ojterate, if at all; and it is to operate to
set them free, in spite of the valid laws of
their States, because a majority of the legal
v 0: ei i do not se nd representatives to Congi ess.

Novt it is easy to understand how persons
held to service under the laws of these States, j

and how the army and tl now uml.-.,- . !, i
- J - - -' uiiMv a aa.iv.

onlers of the President, may overturn these
valid laws of the States, just as it easy to im
agine that any law may be vio'akd by physical j

force. But I elo not understand it to be the i

purpose of the President to incite a part of j

the inhabitants of the United States to rise iu j

insurrection against valid laws; but that bv J

virtue of Mime (tower which he (obsesses, he i

propose to annul those laws, ro that they are
no longer to have any operation.

The second proclamation, and the orders of
the Secretary of War, which follow it, place
every citizen of the United States under the
direct miiitan'' command and control of the
1 resiuem. 1 ney ucciare ami lehne new!
offenses, not known to any law of the United i

States. They suluect all citizens tobe iin-- i
prisoneel ujon a military 01 der, at the pleas-
ure of the President, when, where, and so
long as he. or whoever is aetinrr lor him. may
choose. They ho'd the citizen to trial before !

a m btary commission apjointed by the Pres-
ident, or his representative, for such acts or
omissions as the President may think projter
to decree to b. offenses; ami thev subject him
to such pumsiunent as auch military onimis- -
sionmay be p!est l t0 inflict. They create
new ollices, in such number, and who-- e

are to receive such compensa'ion as the
President may dire t; and the holders of these
ttlfiees. scattered through the S ates, but with
one chief inquisitor at Washington, are to in-

spect and rertort utton the loyalty of the citl- -
zens. wiin a view 10 the above elesci ibed pro-
ceedings against !hem. when deemed suitable
by the central authority.

Such is a plain and 'e statement of
the tia'iire anl exient of the (rowcw assertd
in these executive proelaniatiou.

What is the source ot ihese vast powers?
Have they any limit? Are they deriveö
from, or are tluy utterly incon-isle- nt with,
tin Cons: itu i')ii of the United States?

The, only suppo-e- d 5011 reo or measure of
these vast powers, appears to have b en des-
ignated by the Presidenten l is reply to the
address of the Chicago ch'rgvmen, in the f

words Undetsfau'd, I rase no cb-je'eti- on

to it on legal or constitutional grounds;
for, as commandtr-in-chi-ff of the army and
77CV, in tim" of trir, I suppose I hi ice a r'ujht
to tale any measure irhirh ?na; best subdue the
ennnyr This is a t hur an I f ank declaration
of the President resj ecting the origin and ex-
tent of t!;e power he stipjioses I inelf to pos-
sess; and, so tar as I know, no source of these
power o'her than (he au'horiiy of Commander-in-chi- ef

in time of tear, ha ever been surjgts'td.
There has been much discu-sio- n concerning

the question whether the power fo suspend
the cf t(10 writ of habeas corpus,"
is conferred by the Constitution on Congress,
or on the President. The only judicial de-
cisions whieh have been nride upon this ques-
tion have been adverse to tin power of the
President. Stii), very able lawyers have en-
deavored to maintain perhaps to the satis-
faction of otheis have maintained, that the
power to deprive a particular person of 4tho
privilege of the writ," is an execulive power.
For while it has Itcen general y, and so lar as
I know, universally admitte d." that Congress
alone can suspend a law, or render it inopera-
tive, at.d consequently that Congress alone
can prohibit the courts fiom issuing the writ,
Vet that the executive ini"hr. in l.nrtiei.lnr
eases, suspeml or eleny the privilege which'
the writ was designed fo secure. 1 am not j

aware that anv one has attempted to show, J

mat tinner this grant 01 power to suspend
"the privilege ol the writ of habeas cos pus."
the President may annul the laws of State,
create new offences unknown to the laws of
ti c Uni'ed States, erect intl'taty couuuissions

I to trv anel punisli them, .mid then, by a sweep-
ing electee, suspend the writ of habeas corpus
as to ill iterron.s who shall be "arrested by
any military authority.' I think he would
make a more bold than wise experiment on j

the creiluuty ot the people, who should at-

tempt to convince them that this power is
found in tho habeas corpus clause of the Con
stitution. No such attempt has Ih cii, and I i

think none such will be made. And there- - j

fore I repcaf, that no other roarce of this j

power Aas ever been suggested, save that tie-- 1

scrib "d by the President himself, as belonging !

to him as commander-in-chie- f. !

It must I)- - obvious to the nuanest capacity, '

that it the President of tlie United Stales has ;

an imp: 'til constitutional right, as commander- - :

in-chi-
ef of the :rmy and navy, in time of;

war, to disregard any one jtositlve prohibition '

of the Constitution, or to exercise any one
power not thloga'ed to the Uni'ed States by j

the Coistit'hi' 11, because, in his judgment, ho
may thereby -- best subdue the enemy, he lias
the same ri;;h', for the same reason, to disre- -'

gard each ami everv provis on of the Consti-- !
tution, and to exercise all power needful, in
his opinion, to enable him "best subdue the!
enemy." j

It ha never been doubted that the power
to abolish slavery within the States was not
delegated to the Unit d States by the Consti-
tution, but was reserved to the States. If the
Präsident, as commander-in-chie- f of the army :

and navy in time of war, may, by aa execu-
tive decree, exercise this lower to abolish
slavery in the States, which power was re- -'

served to the States, because he is of tlie
op'nion that he may thus "best subdue the.
eat-my,-" what other power, reserved to tho
Sta'es, or to the people, may not be exercised !

by the President, for the saaie reason, tliat he '

is of opinion ha may thus b-- st subdue the ;

enemy? And if so, what distinction tan bo,
made between jowers not tKIegatcd to the
United States at all, and power which,
though thus elelegated, are conferred bv the
Constitution upon some department of the ;

government other tUan the executive? In
deed, the proclamation of Senumber 24. 12,
followed by the orders of the War Depart-- ;
mont, intended to carry it into practical el- - j

feet, are manifest assumption bv the Pees"- -'

dent of powers dede'gafea to the Congress and
to the judicial department of the government.
It is a clear and undoubted prerogative of.
Congress alone, to define all otTen. . and to

b li 1 1 i nI
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aflix to cah soaie appropriate and not cruel
or unusual punishment. But this pioelama-tio-a

and these orders create new offenses, not
known to any law of the United States.
"Discouraging enlistments, and "anv disloval
practice," are no: offenses known to any law
of the L"ni ed States-- At the same time they
mav include, among many other things, acts
V Inch are; offenses against the 'laws of the
L'nited States, anil, among others, trearon.
Under the Constitution and laws of the United
State, except in eases arising in the land ami
naval force, every person cliarged with an of-

fense is expressly required to be proceeded
against, and tried by the judiciary of the
United Slate:- - and a jury of his poors; and he
is required by the Constitution to be punished,
in conformity with some act of Congresj ap-plicu-

bJe

to the offense proved, enacted before
its commission. But this proclamation and
these orders remove the accused from the ju-
risdiction of the judiciary; the3' substitute a
report, made by somj deputy provost mar-
shal, for the presentment of a grand jury,
they put a military commission in place ot a
judicial coai t and jury required by the Con-
stitution; nnel they apj ly the discretion of the
coaioissioii and the President, fixing the d-c-

antl kind of punishment, instead of thef;ree of Congress fixing the penalty of the
offense.

It no lolger remains to bo suggested, that
if the ground of action announced by the
President be tenable, ho may, as commander-in-chie- f

of the army ami navy, u-- e powers
not delegated to the United States by the
Constitution ; or may use powers by the Con-
stitution exclusively elelegated to the legisla-
tive and the judicial dejiartments of the gov-
ernment. These things have been already
done, so far as the proclamations and orelers
of the President cau affect them.

It is obvious, that if no private citizen is
pro'ecte'el in his liberty by the safeguards
thrown around him by the express provisions
of the Constitution, but each and a 1 of those
safeguards may be elisre-garde- to subject hin
to military arrest upon the re tort of some
deputy provost marshal, and imprisonment at
the pleasure of the President, anel trial before
a military eo.mnisVion. and punishment at its
discretion, because the Pivsident Ls of the
opinion that such proceedings "may Leit suit-d-ue

the enemy," then all members of either
house of Congress and every judicial officer
is liable to bo procecded against as a "disloyal
person, by the samo means and in the same
way. So that, under this assumption con-
cerning the implied powers of the President
as eommander-in-chie- f in lime of war, if the
Pre side nt shall ba of the opinion that the ar-

rest and incarceration, and trial bcl'o.e a mil-

itary commi.-s'o- n of a judge or the Uniteel
States, for some judicial decision, or of one or
more members of either house, of Congress
tor vorels spoken in debate, is "a measure
v. hich m ly best subdue the em mv," there is
then coai erred on him by the Constitutum
tlie rightful jtowcr so to proceed against such
juilieial or legislative officer.

Tiiis power is certainly not found in any
express grant of (tower made by the Constitu-
tion to the Picsideut, 1. or eve n in any delega-
tion of power made by the CoiKitu'ion of ihc
Uniled States to any elcpaitment of the gov-
ernment. It is el timed to bo found solely in
the fact that he is the commander-in-chi- ef of
its aimy and navy, charged with the duty ot
subduing the enemy. And to this end, as he
understands it, he is chargtd with the duty ol
using, not only those great and ample powei--

s

which the Contitu!ion and laws and the self-devoti-on

of the people in executing them,
have (ila. eel in his hands, but charged with
the duty of Using powers which the people
have reserved to the States, or to themselves;
ami is permitted to break down tl.o-- e jrreat
constitutional safrguirds of the partition of
governmental powers, and the immunity of
the citizen from mere executive control, which
are at once both the end and the means of
free government.

The" necessary result of this interpretation
of the Constitution, is, that, in time of war,
the President has any ami all (ower, whieh
he may deem it necessary lo exercise, to sub-
due th" enemy; and that every private and
jtersnnal right of individual security against
mere executive control, and every light re-

served to the States or the people, rests merely
upon exe-eutiv- e discretion.

But the military jHjwer of the President is
derived solely tiom the Constitution; and it is
as sufficiently defined there, as his purely civil
.(tower. The.--e are it words-- . "Tho Prvsidcnt
shall he the Commander-in-Chi- ef of the armv
and navy of the United States, and of the
militia of the several Sta'es, when called into
tin act ml service of the United States."

This is his military power. He is the gen
eral-- " n-- c hie f; and a such, in prosecuting vvar,
can 110 what generals m the field are allowed
to do within tho sphere of their actual opera- -
tious.tVt suiponliitaiioa toth-taicso- th'.xr connfni,
from which atone then dtrive (heir author? '

When the Constitution says that the Presi-
dent hall be the commander-in-chi- ef of the
anny and navy of the United States, and of
tlie militia of the several States, when called
into the actual service of the United States,
does it mean that he shall (tosse;. military
(tower ami command oeir v.tl ci'izen.t of
the Uuitttl States; that, by military edicts, he
may control all citizens, as if enlisted in the
army or navy, or in the militia calh d into the
actual service of the United S ates? Do-- s it
mean that he may mate himself a h rld itor.
and enact fenal laws goverLing the citizens
of the United States, and erect tribunals, and
create offices to enforce his penal edicts upon
citizens? Do s it mean tliat he may, by a
pro-ipectiv- e executive decree, repeal and an- -
nul the laws of the several States, which re-

spect subjects reserved by the Constitution
for the exclusive act'on of the States and the
people? The President is the couimandei-in-chi- ef

of the army and navy, no: o.Jy by force
of tho Constitution, but under and subject to
the Constitution, and to every restriction
therein contained, and to every law enacted

o ' n
chiet dt&ooey any laic of his own country f
When he can, he superadds to Ins rigKl as
commander the powers of a usurper; and that
is military despotism. In the noise of arms
have we become deaf to the warning voices
of our fathers, to take care that tue military
shall always bo subservient to the civil powers?
Instead of listening to these voices, some per--
son3 now set ra to think that it is enough to
silence objection, to say, true enough, there is
no civil right to do this or that, but it is a
military act. They seem to have fo-gott- en

that every military act i to be tested bv the
Constitution and laws of the country under
whooe authority it is done. And that under
the Constitution anel bws of the United
States, no more than under the Government
of Great Britain, or under any fie or any
settled goven;mcnt: the mere authority to
command aa army, h not aa authority tci di
obey the laws of the country- -

the framers of the Constitution thought it
wise tiat the (towers of the commaudr r-in-

commander-in-chi- ef are no degree enhanced
or varieel by being conferreel U(n the some
officer, lo lias important civil function.

JO
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the Constitution had provided tliat a
should be apjointeil bv Con-

gress his towers would haw lcn the sanj
as the military towei of the President now
are. And what would be thought by tbe
American jteople of an att: in(t by a gvneraJ-iu-chic- f,

to legislate by hU decree, lor the
(tcople, and tho States.

Besides, all the powers of the President are
cxe-cutiv- e merely. He cannot make a law.
He cannot rejnal one. He can only execute
the Laws, He can neither make, nor tuspend,
nor alter them. He cannot evtn make
article of war. He may govern the annv,
either by general or sjtecial orders, but oniv
in subordination to the Constitution and Law's

of the Uniteel State s, and the articles cf war
enacted by tlie legislative (ower.

The time has certainly come when the peo-
ple of the United Stites must understand,
and jus apply those gteat rules of civil lib-
erty, which have been arrived at by the avili-devot- ed

efforts of thought and action of their
ancestors, during seven hundred vears of
struggle against arbitrary jower. If they fail
tei understand and apply them, if they tail to
hohl every branch of their government ste-ad- -

ily to them, who can imagine what is to cornel
out of this great and elcperate struggle?
The military power of eleven of these States
being destrowd what then? What is to be
their condition? What is to bo our condition 'i

Are the great principles ot free govern-
ment to be use d and consumed as means of
war? An we not wive enough and strong
enough to carry on this war to a successful
military end, without submitting to the loss of
any one great principle of liberty? We are
strong enough. BV are tc enough, if the
people ami their servants will but understand
and observe tho just limits of uiihtary joner.

What, thru, are tl.ee limits? lhey are
these. There is military, ami there is mar-
tial hw. Military law is that system of laws
enacted by the legislative jower for the gov-
ernment of the aimy and the navy of the
Unite el States, ami of the militia when called
into the actual service of tie United States.
It has no eemtrol whatever over any jterson
or any projteny of any citizen. It could not
even apply the teamster of an army, save
by lon e of express provisions of tho laws Ot
Congress, making such (tcrsons amenable-ti- n

icto. The perrons anel the projterty ot
private citizens ot the United States, are as
absolutely exempted from the control of mili-
tary law as they are exemnte-e- l from the con-
trol ol the laws of Groat Britain.

But there is abo Marital law. Wliat is
thssVf It is the will of a military commander,
operating without any restraiut'save bis judg-
ment, upon the lives, upon the propettv , uon
the enure social and iiitJividii.il eoudition ol
all over whom this hw extends. But, under
the Constitution of the United State;, orrr
whom doiXhuch law extendi

W ill any one bo bold enough to say, in
view of the hist 01-3-

- of our ancestors and our--
sclvcs. that lli'j President of the United Stales
can extend sm--h law as that over the entire
country, or over any defined geographical
part thereof, save in connection with some
particular militar- - operations which he is ear-
ning on there? Since Charles I. lo;t his
head, there iius been no king in England who
could make such law in that realm. Aud
where is there fo bo found, in our ht-for- or
our constitutions, either S:ate or national, any
warrant for saying, that a President of the
United Suites has been cmjtoweie-- by the
Constitution t-- j extend martial law over the
whole country, and to subject thereby to his
mibtary (wer, eveiy right of every citizen ?
He has no such authorty.

In time of war, a military commander,
whether he be the commander-in-chie- f, or
one of his sultordiuates, must txrssess and ex
ercise powers both over the persons and the J

projteny 01 citizens wmcn uo not exist in
time of peace. Bu: he and exer-
cises such (towers, not in spite of the Constitu-
tion, and lairs of the United Siattt, or in dero-
gation from tin irauthority, but in virtue there-

of and in strict svlordination thereto. The
general who moves his arm- - over private
projterty in the course ol his operations in the
field, or who impresses into the public service
means of transjortation. or subsistence, to en-
able him to act against the enemy, or who
seizes perso:is within his lines as or de-
stroys supplies iu immediate danger of falling
into the hands ot the enemy, Uses authority
unknown to the Constitution and laws of the
United States in time vi' peace; but not un-
known fo that Constitution and those laws in
time, of war. The (wer to declare war, in-

cludes the (lower to use the customary and
necessary means effettually to carry "it on.
As Congress may institute" a state of war, it
may legislate into existence and place under
executive control th? means for its proecu-tio- n.

And, in time of war without any g jtecial
legislation, not the ouimaiuler-id-chie- f only.

j but everv commander of aa expedition, or of
a military post, is lawfully cmrowercd by the
Constitution and laws of the United States,
to do whatever is necessary, arnl is sanctioned
by the laws of war, to accomplish the lawful
objects of his command. But it is obvious
that this implied authority must find early
limits somewhere. If it were admitted that "a

commanding general in the field might do
whatever in his discretion might be necessary
to subdue the enemy, he could levy contribu-
tions to pav his soldiers; he could force con
scripts into his service; he could drive out of
the enure country all persons not desirous to
aid him in short, he would be the absolute
master of the country lor the time Itein;

No one has ever siipj-o-e- no one will now
undertake to maintain that the con mandcr- -
in- - i.n-t- , in time o; war. luts anv fcuch lawful
authority as this.

What, then, U Iii authority over the per-
sons and projterty of citizens? I answer,
that, over all j arsons enlisted in his fort es, he
has military (wer and command; that over
all persons and property within the tphtre of
las actual operations tn the t.tld, he mav law
fully exercise such restraint and control as the

have committed offenses against anv ankle of
i war, he may, through appropriate miLtary
j tribunals, inflict the punishment prescribed by

law. And there his lawful authoriv ends.
j The military (wer orer citizens and their
property is a power to acl, not a power to
prescribe rules for fu'.ure action. It springs

j from present pressing errergeneies, and is ;

limited by them. It cannot assume the func--
tions of the aiateman or legislator, axd make
provision for for future or distant arrange- -'

j mnrs, bv which persons or property may be I

mode subservient to military uses. It i the j

physical force of an aimy in the field, audi
mav control whatever is so near as to be act-- !
ua ly reached by that force, in order to re--
move obstructions to its exercise. '

But when the military commander controls i

the persons or property of (itizens, who are t

b?yond the sphere of his actual operat'ems in !

! the field, when he make laws to ?overu thfir
conduct, he liecomc a legislator. Those laws

! may be made actually ojrativr; obedience toi

jower of the enemy with whom he is con- -

tending. Hut he is a leaiIa!or still: and
I whether hi edict are clothed in the form of

ctuei 01 inc m.iuary iorces 01 me uniteu them may be enforced by mil La nr potrer;
States should be placed in the hands of the J their purjosc ami tffe-c-t may be solely tore-chi- ef

civil miiristrat. But the rowers of ; emit or support his armies, or to weaken tha
in

If

au

to

prccl.una'ion, or of military orders, by what--
ft er 11 tans they tnr bo cal.'cd, they are laws.
If he Lave the IcuIiüt power, coo tarred ca
lia bjr tbo pcpk, U Ü vzZL U b
uaurp is.

field, tstnabla to lj tiTci tl 3
baJ to bold all tU pre, c 1! rT-t- ry
subject to his ryatia'r.trri. . IIa is rz
tho nlliur? ccsÄiidcr cf lb ru cf tba
United Stale, but of it MufJcra.

Apply thrw nriocjplei to the ptnclaaiaticris
and ordert of the PrcJe!fnt. Tiny art Lot
designed to meet an existirg etatrgency in
some (articular military o;cration in the field;
they prccribc future iu!cs of action touching
the (enons an 1

pro4-crt-
y cf citixcL. TU-- y

are to take effect, not merely within the
sco(e of military operations in the field, or
in their nctghiorheod, but throughout the en-
tire country, or great j 01 tiems there of. Their
subject matter is not military oC'enM. or mil-
itary relations, but ciiil oQcn.-cs.aL- d domestic
relations the relation of master and kttodi;
the offenses of "disloyalty or treasonable
pra tu e s." Tr.cir purpose is not to niett
kome cxi-tingai-

ul in taut mihiaiy emergency,
but fo ptoude fordiitant cunts, which nur
or may not txcur; and w!.oe oi.nectiou, if
they should coincide with any parJiuiar cil-itar- y

operatiotis, arc indirect, remote, casual,
ami possible merely.

It is manifest, that in proclaiming- - these
edicts, the Pre t'dent is not acting under the
authority of military law; first, because mili-
tary law extends only over the (terrons actual y
enlisted in tho military senice; aud eeoed,
Itecausc these perons"arc governed by laus
enacted by legislative rower. It is equally
nuiuifest tlut he is not acting under tliat im-

plied autliority which grows out of partieular
actual military ope. ration; for these executive
decrees do Lot spring frem the spec Ul e met-genc-- ics

of any (afticular m'litary operations,
aud are rot I.auted to any field in which anv
such ojierations are carrieel on.

Whence, then, do these diets sprinp?
They spring foai the assumed potter to ex-
tend martial law over the whole territory of
the United States; a power, for tlie exercie
of which, by the President, there is no war-
rant whatever in the Coiistitut'ou; a (wer
which no fice could confer upon an
executive officer, and remain a free jteople.
For it would nuke him the absolute master of
their lives, their liberties, and their projtertv,
with (tower to d legate his mastership to su"h
satraps as he might select, or as he might le
imposed on hisciedulity, or lös fears. Amdt
the great dangers whu h encomja.-- s us, in our
struggles to encounter them, in our natural
eagerness to lay hold of clücient imans to ac-bli- sh

our vast labors, le t u benaiv Low we
borrow weapons from theannorj-- of arbitrary
power. They cannol lx wi 1 led bv the Ltuds
of a free jteople. Their blows will finally fall
upon theliuelves.

Distracted councils, divided strength, are
the very earliest t ffect of an attempt to use
them. What lies beyond, no jtatriot is now
willing to attempt to look upon.

A leading au.i influt ntlal newspajier, while
exjtress-n- i ntiiv devotioa to the Prosident,
and approbation of his pro--. latnationof eman-
cipation, s.i s: " Tlie D.'iiiojrat talk about
uaroastitu lot al acts.' IS dmly pretends that

this act is coitstitutionjil, and nolody cares
whether it is er r o:."

I think too we ll of the Pre sident, to believe
he hu done an act involving the lives and
lbrtune: of millions of human being, and th?
entile social condition of a gn at people, w'th- -
o it ctiring whether it is contbimabte lo that
Cons i.uiien which he ha, many times, wo.n
to supjoit.

Among all the causes of alarm which now
distress the public mind, there are few more
terrible to relleoting men, than the tend ucv
ti IutIcuik s j which is maa festing itself in w
many elirectious. X ftroner evidence of
this could b afforde!, than the open declara-
tion of a rcspcctablo and w idely ireul itcd
journal, that "noboly cares" whether a great
public act of the President of the United
States is iu conformity with, o. is mbvcrire
of the supreme law of the land, the only
basis itjxm wiiich the government rests; that
our public atlaiit have become to desperate,
an 1 our ability to retrieve tin m by the tic of
honest means is to distru-ted- , and our willing-
ness to u-- c other means so undoubted, that
our great public servants may themselves
break the fundamental laws of the count ry,
and be om? usurpers of vast jowers not in-

trusted to them, in violation of their solemn
oaths of office; and -- noboly caics"

It is not Itclicvcd that this is just to tlie
people of the United States. Thy do crrr,
and the Pre sident cares, that he and all other
iublic servants hhoe.1.1 oley the Constitution,

journals, their own Imnrrt and proj er
desire to supjort the President on who
wisdom and him 11 ess ihey rely to re lieve their
country from its evils and dangers and tho
difficulties which the m.vn of the jK-opl-

e en-
counter in forming opinions on que 10ns of
constitutional law, may jircwiit them, tor a
limited time, few arrivirg at a jut judgment
of such qu's:ion, or of the tost practical fftcLt deptnderd on thtm.

But the jeoile of the Uniteel States do not
expect national conconl tj spring tiom usur-
pation of power; or national scturity from ti e
violation of those gnat prime lea of public
liU-iiy- , which are the only (osible fonndatior,
in this country, of privat safety and of public
order. Tlieir in.-tinc-ts demand a purer and
more comprt hensive statt sninship than that
which seizes upon unlawful cxjHdieots, be-cau- s'ij

they may joibly aver, for the moment
soine threatening dinger at the exprnw of
the vioiatiou of great principles cf free gov-
ernment, or of the destruction of some neces-
sary safeguard of individual scturity.

It ii a subject of discussion in the public
journals whether it is the intention of the
Executive to use the Towers a'serted in the
last proclamation, ana in the orders of the
Secretary of War, to oppress free discussion
of political subjects. I have confidence in the
purity ami the patriotl-ia- , both of ibe Presi-
dent and of the Secretary of War. I fear 1 o
such nrese-n- t application of this procLtmation
and these onlers by I hem. But the execution
of such jowers must bo intrusted to subordi-na'- e

agents, and it is of the very essence of
arbitrary power that it should "be in hands
which can act promptly and efficiently, and
unchecked by forms. These geat powers
must b confided to person actuated by party,
or Iccal or personal feelings aud prejudices;
or, what would orten prove as minoas to the
citiien, actuated by a desire to cemmend the r
vigilance to their aad by a blan-
de ring and stupid zeal fa their senke.

Bat it is not this or that pvtimlar applica-
tion cf power which is to be ccasidered. It
ii the eutenrie of tha powtr itself, and thaus of whiih it is s ivrcp ibt?, w! le toUowint?
out tic principle on which it las been asrxcat c

The uses of power, even in desictic col-rchi- e,

are more or lc coDtidlcd by usages
and cus oa.', or in other words, by public
opinion. In good hards, aad in favorable
Tames, ele -- pot ic powern not comrronly allowed
to hi felt to be oppressive; and, always, tka

tds of a free goverxxnent, which had crc
existed, to lar as is practicable, are carefxly
anaVJspecious'y preseire:. But a wis pccplj
docs net trust it condition ardrigltsto tha
happy accident of favorablo tins cr food
hands. It is jealoas of ( ower. It knows thit
of all earthly things, it is that thing taostliiely
to be abused; and wl-.e- it affects a nation,
most dotructiTe by its abuse. IVy will
rouse sdems Ives to consider what i the power
claimed; what is its origin; wLat its extent;
wlat esc nay be rxatle i it in dargrrcrs
luxe, at.d by men likely to 1 pmhice! ia
such times while they will tnut their
Cublic servants, and ill our out their dcarrtt

like water to sustain them in tbeir lca
est meautes fir t!uir countr) s solrtticn, they
will demand of theM asT ant bvdu-n- r totWiT
will, ixprvrsvd in the fuu'lauifnuj laxrs cf


